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al{ anfh gr 3r4ta sat a oriats rdaat az su 3er uf zqnfenf fr
sag mg er 3rf@art at 3rat u g+trvr 3ma Ila a aar a]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0 ~ tixcb Ix cJ?T gartervr srlaa

Revision application to Government of India:

() 4h4 Uni yca 3rfefu4, 1994 cITT tITTT 3ra Rt4 aalg Tg rcai a GfR 1f~ tITTT cITT
~-tITTT qr grga sir«fa gnteru maaa ref fra, qd var, f@a ia1a, la
fcr'iflT, -=cn-l2.fr~, '3frcR cfrq +rat, ir mrf, { fact : 110001 cITT cITT \JlFlT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) lffq l=!TC'1' st gr~ a mu a wt st~qrur f@ha#t asrIr zI 3ru lqr "B lfT
fa4t mar gr rasrn ud gy mf i, za fa#t usrI at suer a a fhRt
rap zn fat masrrr 'gt mn al 4Rau hra g{ st

(ii) In case of any loss of goods where the loss occur intra · a warehouse or to
another factory or from one warehouse to another during the. rt-nr of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ..
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India.of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTWf '3tll I G.-J cB1' '3tll I G.-J ~ cB" 'TffiA cB" fuiz \Jll' ~~~ cB1' ~ -g 3Tlx ~~
\in" ~ l::'fRT ~ RlJ1i cB" :j,cil~cb ~, am cB" &RT 4fffii cff x¥m ~ m ~ "tr fclro
3nfe,fa (i.2) 1998 l::'fRT 109 &RT~ fcITT~ ~ m I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. _,_,_._.,,+-+.-,- O

(1) ~ '3t91G1 ~ (am) All½lctciil 2001 cB" RlJ1i 9 cB" 3faTrn Fclf.-ifctt:c m 001 ~-8 "tr
at ufaii #, hfa 3rest uf arr hf fa#a a ft +lIB cB" ·4'1axirc1-~~ am
3mar at atat ,fzii # rer sea 3m4ea fhu urn nf; tr# rr ala s.l gr sfhf
cB" 3:fc:rfc=r tITTT 35-~ # RtTl"ffil -c#i" cB" 'TffiA rad er €#I6 ara at uf aft ztf
arfeg t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RR@G 37T4a rr uzj via·a v era q?t u su a tt u?) 200/-##
'TffiA c#l" \i'IT1Z 3tR '0im x-i C"l •7q vq ala a cur st 'cil" 1 ooo /- cB1' ~ 'T@Ff c#l" \i'fTlZ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or .less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

v#tr zyca, #tusari gyve vi ar a ar4la nznf@raw a fa 3r@e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu sari rca 3rfef, 1944 cB1" l::'fRT 35-6Tf/35-~ cB"~:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cfl) 0@fc;i@a qRv9i:i 2 (1) cJ? # ~~ cB" 3fcYITctT c#l" 3#ta, 3r4hitr i Rt zes,
ata sglen vi @ara 34Ra =nrnfrau(Rrec) #t uf?a 2fr 90f8ar, 31$½i:ilis!IG

# 2nd~, <S!§J:Jlffi 'l-fcR', ,3H-l'{cll , frR°£.l-<-ilJI'{, '3it5J:J~l<S!l~-380oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad :~Q..'l_ in case of appeals
other than as mentioned in para-2(i) (a) above. ~e,·'.·::<-::,:t}'.;;:,
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,0O0/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) z4Re < 3rr i a{ er s?sii at amral star & at r@a ea ill a fg #ta cITT :fTclA
'3q1cfd cfJT 'ff fcn"m urn al; < rszr # st'g; ft fa frat rt nrf 'ff ffi * ~
zqenrRe;Re 3@ha znu@raw al ga ar@la ur tu«l t v 3mar fhut \J1Till -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urzrizu zrcaarf@fr 197o zJerigit@era #l rgqr-1 oiaf Fft.ll"Rd fcITT[ ~ \:i""cfd"
3rea uT car? zqemRenfa Roaf qf@rant 3mer r@)a #l va ,fas 6.6.so ha
cbl.-llllllc'1ll ~ Rcl?c 'WIT 'ITTrJT~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga 3j ii@r cal at Piao a4 are fr#i cBl" 3it sft ezn 3naffa fan ura t
#tar zyca, €tr sn ca vi @taus sr4an nzaf@raw (raff@fen) far, 1982 -# -Pii%d
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«o vis zyca, ala Gara yen vi @ara 3rfl4tu nra@eraswr(free),#
,Re37flat a ma afar[u(Demand) ga is(Penalty) cBT 10% 11<=f iJ!mctR".-JT
~%I~, ~ 11<=T iJ!m 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ·

4tuGarazeaiharab si+fa, fa@ "a»for 'cr>9"1Wl"(Duty Demanded)
a. Section) is±DaaafffRazrft;
z furnanle feza6trft;
a #dz 3feefit#Ru 6#as eaft.

> uqasvia rteuseqasra6lgen , er@erfra #sf@gg&arfar ·Tar•
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<rmark uR srfh u@rawur hrr sen zyes arrar yeaa zus Ralf@a al at itfa ug zrea 10%

91aTTU '3fR' 'GfITTWtffi 'qU6 f2l c11Ricl ITT tfGr~ it)- 1 o%~m- ctr 'GfT~ '6" I

In view of above, an appeal against this order shall lie :p{~iiim_es-1~unal on payment of
10% of the duty demanded where duty or duty and pena)' 'fJ 14:.t'e, or penalty, where
penalty alone is in dispute." ( it ~~ee z%
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F. No. GAPP L/COM/STP/3204/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Rushabh Consultants, 1001, Venus Atlantis,

Anandnagar Road, Prahaladnagar, Ahmedabad - 380061 (hereinafter referred to as "the

appellant") against Order-in-Original No. 138/WS08/AC/KSZ/2022-23 dated 15.12.2022

issued on 16.12.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VIII, Ahmedabad South (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AAEFR1447CST001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 30,09,488/- between the gross value of service

provided in the said data and the gross value of service shown in Service Tax return filed by

the appellant for the FY 2015-16. Accordingly, it appeared that the appellant had earned the

said substantial income by way of providing taxable services but not paid the applicable

service tax thereon. The appellant were called upon to submit clarification for difference

along with supporting documents, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/WS0801/

O&A/TPD(15-16)/AAEFR1447C/2020-2l/5373 dated 21.12.2020 demanding Service Tax

amounting to Rs. 4,36,375/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77 and Section

78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 4,36,375/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16.Fmiher (i)

Penalty of Rs. 4,36,375/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the

Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, along~~l~,~~¥~ application for condonation of
h, ,,,i,, . . ..n,~ .

delay, inter alia, on the following grounds: /Jf/f,j>':,,;;,.;,~~:?:,.~';\
mj r: t. i •. ~ :;,;~•f ·1\,'t). ·~••t•, ,. ?.'Ils.
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F.No. GAPPL/COM/STP/3204/2023-Appeal

e The Assistant Commissioner of Central Tax Audit, Circle-IV, Ahmedabad conducted

the service tax audit of the appellant for the period of 2012-13 to 2016-17 vide Final

Audit Report No.1397/2017-18 dated 23.03.2018.

o In the said service tax audit report, all the revenue paras were settled and no further

demand raised in the said audit report. The appellant submitted that once the

department had conducted the service tax audit in detail for the period of 2015-16

wherein there was no demand raised, then afterwards the demand of the service tax for

the same period is not sustainable in the interest of law & justice. The appellant

submitted the copy of said service tax audit report along with appeal memorandum.

o When the department had already conducted service tax audit of the year 2015-16, the

demand of service tax for the impugned period on the basis.of income tax return data

is not sustainable.

o The appellant submitted that the department has computed demand of service tax for

the period of 2015-16 on the basis of income tax return data. The department has not

taken into factual details regarding the service tax audit already conducted by the

department wherein no such short payment of service tax was noticed. Without

considering the factual details, the department has raised the demand which is not

justifiable at all.

o The show cause notice covers the period of0l.04.2015 to 31.03.2016. The show cause

notice has been issued on 21.12.2020. Thus, the show cause notice has invoked the

extended period of limitation. The show cause has baldly alleged that the appellant has

suppressed the information from the department. The appellant submitted that the

appellant is filing income tax returns & service tax returns regularly from time to time.

The appellant submitted that the extended period of limitation cannot be invoked in

the present case since there is no suppression, wilful misstatement on the part of the

appellant.

The present case is not the case of fraud, suppression, willful misstatement of facts,

etc. Hence penalty under section 78 of the Act cannot be imposed.

o AS per the merits of the case, the appellant is not liable for payment of Service tax.

Since there is no short payment of service ta,t under Section 77 is not

imposable. "I . . .

I
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F. No. GAPP L/COM/STP/3204/2023-Appeal

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 16.12.2022 and received by the appellant on 21.12.2022. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 17.03.2023, i.e. after a

delay of 24 days from the last date of filing of appeal. The appellant have along with appeal

memorandum also filed an Application seeking condonation of delay stating that the

accountant of the appellant had not given data in time and there is delay in filing of appeal.

4.1 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 24 days and take up the appeal for decision on merits.

4.2 Personal hearing in the matter was held on 01.09.2023. Shri Vipul Khandhar,

Chartered Accountant, appeared on behalf of the appellant and reiterated submissions made in

the appeal. He submitted that the impugned order has been passed ex-parte without any

verification merely on the basis of income shown in the ITR data. The appellant was

subjected to audit by the department and the audit report for the period 2012-13 to 2016-17 is

attached. The appellant had also filed ST-03 return which was not taken note by the
4

adjudicating authority. As the demand is fully discharged he requested to set aside the

impugned order...

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confinning the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and pro- er or otherwise. The demand pertains
H

to the period FY 2015-16.

6
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I

6. It is observed that the main contention of the appellant is that when the department had

already conducted service tax audit of the year 2015-16, the demand of service tax for the

impugned period on the basis of income tax return data is not sustainable.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services"· provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannotform the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax, specifically in the present case, where the

appellant is already registered with the service tax department, filed their ST-3 Returns

regularly and Audit of the books of account of the concluded by the

departmental audit officer for the relevant period.

7 .



F.No. GAPPL/COM/STP/3204/2023-Appeal

8. On verification of the Final Audit Report No. 1397/2017-18 dated 23.03.2018, I find

that the audit of the books of account of the appellant already conducted and concluded for

the period FY 2012-13 to FY 2016-17. I also find that there are three Revenue Paras in the

said FAR. The appellant agreed with the said objections and paid the amount detected by the

audit along with interest and penalty during the course of audit. Thus, the said paras also

settled by the audit.

9. In view of the above, I am of the considered view that when the audit of the financial

records of the appellant has already been conducted for the period under dispute and the

appellant had paid the required service tax for the FY 2015-16, the present show cause notice

for the FY 2015-16 is not legally sustainable and is deemed to be concluded. The impugned

order confirming the demand of service tax on the basis of present show cause notice is also

required to be set aside. Since the demand of service tax is not sustainable on merits, there

does not arise any question of charging interest or imposing penalties in the case.

10. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

11. sftmaf traf Rt+&sf mt Rqrt 5qialfur star&1

The appeal filed by the appellant stands disposed of in above terms.

aif1
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested~

~endent(Appeals),
COST, Ahmedabad

Bv RPAD / SPEED POST
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To,
M/s. Rushabh Consultants,
1001, Venus Atlantis,
Ananclnagar Road, Prahaladnagar,
Ahmedabad - 380061

The Assistant Commissioner,
CGST, Division-VIII,
Ahmedabad South
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Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VIII, Ahmedabad South
4) The Assistant Commissioner (HQ System), COST, Ahmedabad South

(for uploading the OIA)
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5)Guard File
6) PA file




